
Public consultation on modalities for investment protection and
ISDS in TTIP

1. RESPONDENT DETAILS

1.1. Type of respondent -single choice reply-(compulsory) I am answering this consultation in my own name
(as a citizen/individual)
 

Your details - Individuals
1.1.1. My name may be published alongside my contribution
-single choice reply-(compulsory)

Yes
 

1.1.1.1. Contact person -open reply-(compulsory) Martina Weitsch 

1.1.1.2. Contact details (address, telephone number, email) - not for publication:
-open reply-(compulsory)

56 A Grove Avenue, Muswell Hill, London, N10 2AN, United Kingdom 

1.1.2. If you are answering as a citizen/individual, please specify:
-single choice reply-(compulsory)

EU citizen
 

1.1.2.1. If you replied "EU citizen", please specify from
which Member State: -single choice reply-(compulsory)

United Kingdom
 

1.2. Your contribution
I agree for my contribution to be made public on the European
Commission's website -single choice reply-(compulsory)

Yes
 

1.3. What is your main area/sector of activity/interest? -open reply-(compulsory)

I am a citizen of the European Union; I have lived in three different EU countries during my life so far. I believe firmly in participation of
citizens in democratic decision-making and I believe firmly that politics and political decision - and that includes matters of international
trade - should be for the common good and not for the unfettered enrichment of the few. 

1.4. Registration: Are you registered in the EU's transparency
register? -single choice reply-(compulsory)

No
 

1.5. Have you already invested in the USA? -single choice reply-

(compulsory)
No
 

A. Substantive investment protection provisions

Question 1: Scope of the substantive investment protection provisions

Question:
Taking into account the above explanation and the text provided in annex as a reference, what is your opinion of the
objectives and approach taken in relation to the scope of the substantive investment protection provisions in TTIP?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

As there is no scope in the consultation to make some general comments about the TTIP proposals per se, it is probably worth
incorporating them here. My fundamental questions about TTIP would be: • Is a bilateral trade and investment agreement between the
two biggest economies in the world (representing over 50% of the world economy) actually desirable in global economic terms? • Will
such an agreement actually benefit anyone other than multi-national corporations? • Will it create sustainable, real jobs (rather than



low-paid zero hour jobs without any kind of security or prospects)? • Will it promote sustainable growth? • Will it help the poorer
economies of the world? My answer to all these questions is no. The Commission’s own website suggests that this deal might generate
as much as € 119 billion a year; that equates to the price of a decent cappuccino per week per citizen; it is a miniscule proportion of the
current EU GDP. And of course, it’s not going to go to each and every household. It will benefit big business and the impact on the
wellbeing and even on the income of average households is both unpredictable and likely to be marginal at best. However, the
consultation does not ask that fundamental question. It assumes that the TTIP is a given and the consultation and conclusion of the deal
is only a matter of fine-tuning. Turning to the specific focus of this question, the EC is attempting to reassure citizens that the scope of the
treaty is more tightly defined because the terms ‘investor’ and ‘investment’ are more tightly defined. The comparison between what is a
typical bilateral investment agreement (BIA) and the EU - Canada agreement (CETA) - held up as a paragon of virtue throughout the
consultation despite the fact that it’s not actually finalised yet - is particularly difficult here because the order in which certain elements
are set out in the two examples is different; in fact, it comes across as a deliberate attempt to confuse the reader. Even so, there is very
little real difference between the two. The reassurances included in this section of the consultation do not reassure me; the way they are
presented appear to be a deliberate attempt at confusing readers and - by implication - placating them. Unfortunately, that is the broad
tone throughout the consultation and suggests that the consultation is intended to be a window-dressing exercise. The fact that CETA is
paraded as a paragon of virtue and an agreement that fully protects all the public policy interests of EU citizens is particularly invidious
given that - as far as I can find out via publicly available resources on the Internet - CETA is not yet concluded and thus any agreed text
is not yet available in the public domain. The excerpts provided in the consultation document are therefore most likely selective, they are
incomplete and they do not give the full picture. The fact that the European Commission does not make that plain in the introduction to
the consultation is borderline dishonest.  

: Non-discriminatory treatment for investorsQuestion 2

Question:
Taking into account the above explanations and the text provided in annex as a reference, what is your opinion of the EU
approach to non –discrimination in relation to the TTIP? Please explain.

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

I am completely in favour of non-discrimination when it comes to individuals. Even in the case of companies, it seems fair and reasonable
that domestic and foreign companies should be treated broadly the same. However, this trade and investment agreement (as many other
such agreements) starts from the premise that foreign investors have to have special protection from discrimination over and above
domestic companies. To me that sounds a bit like discrimination against domestic companies (who do not have recourse to international
tribunals when they are not happy with what their government does). There seem to me to be a number of key points that are a matter of
public policy: 1. Should there be any scope for giving some degree of preference to local companies - especially in the provision of
services to the public sector or the provision of public services under contract to the public sector? This specific question is not
addressed in the consultation directly. My view would be: yes, there should. By allowing multi-nationals to compete with smaller local
firms the smaller local firms are invariably at a disadvantage and the result is - if not always than often - that the multi-nationals use local
labour at lower rates than they might have obtained before and pocket the profit extracted from people in this way. So by arguing for the
‘level playing field’, a distinct advantage is actually given to large multi-national companies. That is contrary to public interest and the
common good. 2. Should foreign companies be treated the same as domestic companies under the law; i.e. should they be subject to the
same rules and regulations which have been legislated for the common good? The short answer to this is: of course. But that would then
mean that all companies should only have recourse to the same legal remedies as local companies do: the domestic (or, in the case of
the EU, the EU) judicial system. 3. The consultation document discusses in this section the question of the relationship between national
treatment (i.e. foreign investors are treated like domestic investors) vs ‘Most Favoured Nation (MFN)’ treatment; this seems to be
embedded in many existing trade and investment agreements. The concept of MFN (in my view) is discriminatory in itself because it
distinguishes between investors from different countries. There may be times when it is appropriate to make arrangements that allow less
developed countries to compete more effectively in the developed countries of the EU or US. But to establish any kind of MFN provision
in an agreement between the EU and the US, an agreement that is likely to sew up more than half of the economy of the world, is
actually massively discriminating against smaller economies and not something I associate with fairness. What is welcome is that the EU
aims to make it explicit in the TTIP that the importation of procedural or substantive provisions from other agreements should be
excluded; in other words, that would be some protection to the effect that at least under the TTIP only those provisions included in it can
be enforced and not others from other (bilateral) agreements between some or all of the parties to the TTIP. However, it remains to be
seen whether the EU will actually achieve its aims in this context in an enforceable way.  



Question 3: Fair and equitable treatment

Question:
Taking into account the above explanation and the text provided in annex as a reference, what is your opinion of the
approach to fair and equitable treatment of investors and their investments in relation to the TTIP?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

The first point would be to reiterate that fair and equitable treatment in countries based on the rule of law (and by and large both the US
and the EU have a system of rule of law that is reasonably well developed) could be ensured through the domestic courts and indeed, if
domestic investors have recourse only to domestic courts then why should foreign investors have another system of legal action open to
them which circumvents the domestic courts? The consultation document is clear that most BITs don’t define the concept of ‘fair and
equitable treatment’. The consultation document further states that it is the EU’s intention to ensure that it is defined in the TTIP; it cites
as proof of this the CETA (in annex 3 to the consultation document) which states in paragraph 2 of the relevant article of the CETA that
the following would constitute a breach of fair and equitable treatment (and please note that this is the foreign investor being treated
unfairly by the host government only in this context): a) Denial of justice in criminal, civil or administrative proceedings b) Fundamental
breach of due process, including a fundamental breach of transparency, in judicial and administrative proceedings c) Manifest
arbitrariness d) Targeted discrimination on manifestly wrongful grounds such as gender, race or religious belief; e) Abusive treatment of
investors, such as coercion, duress and harassment; or f) A breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this article (my emphasis) Paragraph 3 then goes on to say that: ‘the Parties
shall regularly, or upon request of a Party, review the content of the obligation to provide fair and equitable treatment’. Nothing at all is
said about any democratic scrutiny of such review; nothing about even posting public notices about the intention to change this list; there
is no reference that any such changes have to be approved or even debated by either Congress (in the USA) or the European
Parliament in the EU. In other words, and whilst the above list is probably broadly reasonable if very loosely worded (leaving maximum
room for lawyers to argue about the interpretation of these words), at any time at the request of either the EU or the US (if this were
incorporated into TTIP) this list could be added to without proper accountability to the citizens of either country. And of course, all the
requirements of fair and equitable treatment in the list above (taken from CETA) are already fully incorporated into the domestic judicial
systems of the EU, its Member States and the USA. Not only is this not reassuring, it is exceedingly worrying.  

Question 4: Expropriation

Question:
Taking into account the above explanation and the text provided in annex as a reference, what is your opinion of the
approach to dealing with expropriation in relation to the TTIP? Please explain.

If you do not want to reply to the question, please type "No comment".
-open reply-(compulsory)

In some ways this is presented as the nub of the issue. The consultation document boldly states: ‘the right to property is a human right
enshrined in the European Convention of Human Rights. It then goes on to say that the ‘greatest risk that investors may incur in a foreign
country is the risk of having their investment expropriated without compensation’. Really? In the USA? In the EU? That does sound rather
far fetched. But it’s a good way to convince citizens to think that this agreement - and the Investor State Dispute Settlement mechanism -
is necessary. But here’s the joker: the consultation document then goes on to discuss ‘indirect expropriation’ where ‘arbitral tribunals’
have the ‘much more difficult task of assessing whether a regulatory measure of a state, which does not entail the direct transfer of the
property right might be considered equivalent to expropriation (emphasis in consultation document). So here we have it: the proposed
TTIP (and CETA) would actually protect foreign (but not domestic) investors from regulation that might be deemed by an unaccountable
tribunal to be ‘indirect expropriation’. For indirect expropriation read: the investor has assumed a certain level of profit and because they
have to follow domestic laws and regulation they aren’t achieving it; so the domestic law and regulation has ‘expropriated their assumed
or anticipated profit’. And who is supposed to compensate them? Yes, the taxpayer. In my mind this is a Trojan horse which both
jeopardises a hundred years of social progress and the ability of our governments (at national and at EU level) to legislate for further
social progress in critical areas such as health, environmental protection, consumer protection, employment protection, public services
and so on. I am in no way convinced that this aspect of the TTIP would in any way be positive for citizens; I am not convinced that this -
or any other element of this proposed trade agreement - would help domestic industry; and I remain convinced that it represents a real



danger to public services. The last part of paragraph 3 of the relevant article of CETA suggests that it provides protection from all that,
but as it includes the phrase ‘legitimate public welfare objectives’ coupled with the fact that it will be unaccountable international tribunals
who adjudicate what is legitimate, it gives little comfort in this context.  

Question 5: Ensuring the right to regulate and investment protection
Question:
Taking into account the above explanation and the text provided in annex as a reference, what is your opinion with regard to
the way the right to regulate is dealt with in the EU's approach to TTIP?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

In this section, the consultation document addresses the balance that needs to be struck between the right to regulate (on the part of the
State) and the protection of investors. The very fact that these two factors are set up against each other make strange reading. We are
all subject to the law of the land. If we don’t like it, we can work for change. So why should foreign investors have special protection from
democratically established legislation? Looking at the example provided in annex 5 to the consultation document there are two striking
points: 1. There are some positive statements shown in the preamble relating both to sustainable development and the right of the
Parties to achieve legitimate public policy objectives. But preambles are weak. 2. The Article in CETA relating to Reservations and
Exceptions is very broadly framed and refers to annexes to the agreement which are not included in the consultation documentation. It is
therefore impossible to say whether they provide any comfort or not. So at this stage and given that the full text of the critical parts of this
(the Annexes) are not available and in view of the fact that CETA has not yet been concluded (thus, and if TTIP is concluded before
CETA, any precedent of CETA will have little or no impact) provides little reassurance or comfort that the EU is actually going to achieve
its objectives in this regard in the negotiations (in either CETA or TTIP) and little reassurance that even if the EU is successful, that these
would be sufficient protection for public policy interests and the common good.  

B. Investor-to-State dispute settlement (ISDS)

Question 6: Transparency in ISDS

Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on
whether this approach contributes to the objective of the EU to increase transparency and openness in the ISDS system for
TTIP. Please indicate any additional suggestions you may have.  

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

It is probably worth starting with some comments on the introduction to this section of the consultation. The whole idea of ISDS is based
on the assumption that foreign investors cannot get legal redress against the host government of the country in which they are investing
through the domestic (and in the case of the EU, EU) courts. This is a completely unnecessary assumption in the case of the US and the
EU and its Member States. The fact that there are 3000 or so other investment agreements, which have ISDS as a standard feature
doesn’t really affect this fundamental flaw in the thinking behind IDSD in TTIP. The consultation document shows as one concern that
foreign investors may not be granted the right of appeal in a domestic court. It fails to spell out that governments do not have a right of
appeal in front of ISDS tribunals; indeed, governments have no right to bring a case to an ISDS tribunal. One of the many criticisms of
ISDS mechanisms is the fact that they are not transparent. Many cases are managed by the International Centre for the Settlement of
Investment Disputes (ICSID) which is a World Bank body; there is a list of such cases on the ICSID website. The reference in the
consultation document to UNCITRAL should be understood to refer to the oversight of case law that is carried out by this body though
they have no powers to enforce their views. There appears to be no means of democratic oversight of ISDS at all. The consultation
document suggests that the EU will introduce mechanisms to allow for the possibility of stakeholders to make their views heard. How
meaningful this will be won’t be clear until the text of the relevant sections of the TTIP is known. Under existing BITs the investor and the
responding state have to agree to publish submissions. The consultation document suggests that the EU will (and of course as they are
in negotiation that ‘will’ really should read ‘will endeavour to’) include provisions that hearings are open and that all documents are
available to the public subject only to the protection of confidential information and business secrets (my emphasis). This is a large hole
in the reassurances of openness and transparency. In my view, this does not go anywhere near far enough to ensure openness and
transparency; so long as the system does not have any democratic oversight it is not open and not transparent enough and it is, most



importantly, not open to challenge by governments as they can’t bring cases and they can’t bring appeals (there are no appeals). It is a
completely one-sided mechanism in favour of investors. More importantly, it is a system that is simply not necessary.  

Question 7: Multiple claims and relationship to domestic courts 

Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on the
effectiveness of this approach for balancing access to ISDS with possible recourse to domestic courts and for avoiding
conflicts between domestic remedies and ISDS in relation to the TTIP. Please indicate any further steps that can be taken.
Please provide comments on the usefulness of mediation as a means to settle disputes. 

If you do not want to repy to this question, please type "No comment".
-open reply-(compulsory)

This is another section that attempts to convince us that the ISDS is necessary. It suggests that ‘in some cases domestic courts may
favour local government over the foreign investor’ and that ‘Governments may have immunity from being sued’. I would ask: is there any
country in the EU that gives governments (national, regional or local) immunity from being sued by companies operating in the territory?
Is there such immunity anywhere in the US? There is no reference to actual situations in the EU, its Member States or the US where this
is an actual risk for investors. If there were any such place, no doubt this would have been mentioned. So that’s another good reason
why ISDS is not necessary. The document goes on to say that ‘discrimination in favour of local companies is not prohibited under US
law’, but because it is prohibited under investment agreements (and by implication: will be prohibited under the TTIP), ISDS is necessary.
To me, that is the wrong conclusion. There may be good reasons for discrimination in favour of local companies. Rather than making it
unlawful under an international trade agreement it would be more useful to agree the basis on which such discrimination in favour of local
companies can be applied on an international basis so that investors, both domestic and foreign, have clarity about what the rules are.
This justification for the ISDS mechanism just demonstrates that the TTIP (and other trade and investment agreements) are the means of
giving multi-national corporations more power to undercut local businesses at the expense of employees and suppliers. ISDS is not
necessary and skews the playing field against domestic investors. The consultation document points out that ISDS tribunals cannot order
governments to reverse measures; that is a small mercy; but they can, of course, impose significant fines and compensation and thus
hurt governments in their pocket. This can be a very powerful incentive for governments not to introduce regulation. Another point in this
section relates to an EU proposal to ensure that investors cannot bring cases in the domestic court and under ISDS at the same time for
the same issue; the very fact that it appears necessary to point out that this needs to be specifically prevented shows how dangerous this
whole system is. Finally, the consultation document suggests that the EU will ensure that mediation is another route to settle disputes. To
me this is a very subtle way of reassuring citizens that this is all a very reasonable process. The fact that mediation is possible is not a
special provision in this type of dispute; mediation is always possible if the parties agree. This is a distraction and probably intended to
be. To sum up: none of this reassures me; none of it tells me that ISDS is positive, necessary, or safe from the point of view of public
interest policy.  

Question 8: Arbitrator ethics, conduct and qualifications

Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on these
procedures and in particular on the Code of Conduct and the requirements for the qualifications for arbitrators in relation to
the TTIP agreement. Do they improve the existing system and can further improvements be envisaged?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

The consultation document makes it clear that most trade agreements do not address the issue of the conduct or behaviour of
arbitrators, nor do they establish rules on the qualifications of arbitrators. The list of current arbitrators from each of the Member States of
ICSID can be found on their website here: https://icsid.worldbank.org/ICSID/FrontServlet?
requestType=ICSIDDataRH&reqFrom=Main&actionVal=PanelStates&range=A~B~C~D~E and it is easy enough to look at the people
who are there on behalf of each Member State. A cursory glance at a few EU Member States shows they tend to be lawyers (sometimes
working for commercial organisations, sometimes working in academia, former judges); there are a few academics from the international
trade field and from the economics field generally. The US has put forward among others some high-ranking former government
advisers. But this list is only relevant for the choice of the third arbitrator in any case and only if the parties can’t agree on a third
arbitrator. The other arbitrators tend to come from international legal firms. The arbitrators are paid on a day rate; they have an incentive



to maximise the number of days they work (i.e. draw out cases; make sure more and more claims are brought) and as it is only investors
who can bring claims, the arbitrators have a real incentive to side with the investors. To illustrate how extraordinary the whole thing is, I
quote an arbitrator from Spain, Juan Frenández-Armesto: “When I wake up at night and think about arbitration, it never ceases to amaze
me that sovereign states have agreed to investment arbitration at all […] Three private individuals are entrusted with the power to review,
without any restriction or appeal procedure, all actions of the government, all decisions of the courts, and all laws and regulations
emanating from parliament.” (Quoted in ‘Still not loving the ISDS, published by Corporate European Observatory, accessed on 30 April
2014 at: http://corporateeurope.org/international-trade/2014/04/still-not-loving-isds-10-reasons-oppose-investors-super-rights-eu-trade).
The consultation suggests that the TTIP would include language to define a code of conduct to guarantee ethical and independent
behaviour on the part of the arbitrators. That is of course a very good idea but doesn’t go anywhere far enough to reassure me. The
consultation also suggests that the TTIP would include language to define the qualifications arbitrators would have to have. Specifically
the document says: ‘They must be independent and impartial, with expertise in international law and international investment law and, if
possible, experience in international trade law and international dispute resolution. Among those best qualified and who have undertaken
such tasks will be retired judges, who generally have experience in ruling on issues that touch upon both trade and investment and on
societal and public policy issues’ (my emphasis). So, societal and public policy issues are an afterthought. The question set out is
essentially: do we trust the EU to make the system sufficiently better through these measures? My answer is: emphatically no. We have
no guarantees that they will get even this into TTIP; and if they did, there are many loopholes still; codes of conduct are hard to enforce.
The qualifications are a wishlist that shows the low status of public policy by the way the EU approach is phrased. The only guarantee
there is that any dispute between a government and an investor is dealt with fairly is by ensuring it is dealt with in a court of law, which is
accountable and open to scrutiny. The best place to do this is in the domestic courts established for this purpose. Nothing short of any
disputes being subject to normal domestic (or EU) judicial systems will do.  

Question 9: Reducing the risk of frivolous and unfounded cases
Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on these
mechanisms for the avoidance of frivolous or unfounded claims and the removal of incentives in relation to the TTIP
agreement. Please also indicate any other means to limit frivolous or unfounded claims. 

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

The consultation document suggests that some existing BITs encourage investors bringing frivolous cases which will eventually be
dismissed but which will cost the governments in questions serious money and could have an effect on policy developments whilst they
are ongoing. Indeed, looking at the list of both open and closed cases on the ICSID website shows that a great number of them take
years to resolve. The document further points out that the question of who bears the costs of cases is not clearly set out in many existing
BITs. So the EU wants to ensure that both these matters are addressed in the TTIP. In principle, that is a good idea. There is, however,
no language in the consultation document which sets out how this would be done; so beyond an aspiration to do better than in the past,
the consultation does not provide any reassurance on this point. On the point of who bears the cost, the EU is proposing that the ‘losing
party’ should bear all the costs of the proceedings. However, this cuts both ways. Could this not be a clear incentive for governments to
be extra reticent in their public interest policy developments, just in case they get taken to a tribunal and end up having to pay heavy
costs on top of heavy fines. Again, a much better solution would be to resolve any cases in domestic (or EU) courts and in those
situations the question of how costs are awarded is already established and the process is set in such a way that it is at least quite
difficult to maliciously draw out matters to incur extra cost to the other party.  

Question 10: Allowing claims to proceed (filter)

Question:
Some investment agreements include filter mechanisms whereby the Parties to the agreement (here the EU and the US) may intervene
in ISDS cases where an investor seeks to challenge measures adopted pursuant to prudential rules for financial stability. In such cases
the Parties may decide jointly that a claim should not proceed any further. Taking into account the above explanation and the text
provided in annex as a reference, what are your views on the use and scope of such filter mechanisms in the TTIP
agreement?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)



This is quite an interesting section. It actually sets out that the objective here is to ensure that regulation to maintain the stability of the
financial sector is exempt from ISDS claims. The reason for this is the fact that there have been ISDS claims under existing BITs in
response to regulatory measures taken by governments in the context of their management of the financial crisis. The question here is:
why is it only the financial sector that is to be protected in this special way? Why are not our environment, our health and safety policy,
our employment protection, our consumer protection and our public services similarly protected against predatory corporations? In many
ways the inclusion of this section of the consultation makes me less rather than more convinced that the right to regulate is in safe hands
in this context. If there is to be a TTIP, then the whole of the economy should be similarly protected. But then, that would make a
nonsense of the TTIP. And that, if nothing else, proves that it is a dangerous agreement.  

Question 11: Guidance by the Parties (the EU and the US) on the interpretation of the
agreement  

Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on this
approach to ensure uniformity and predictability in the interpretation of the agreement to correct the balance? Are these
elements desirable, and if so, do you consider them to be sufficient?

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

Another section of the consultation which is supposed to reassure us that the TTIP will be better than existing BITs; this time, it’s about
how terms used in the agreement should be interpreted and limiting the scope of tribunals to come to their own conclusions regarding
interpretation. There are several points to make: It is shocking that this needs to be spelled out; it is equally shocking to think that there
are tribunals going on right now where the arbitrators are left to surmise what the contracting states meant by certain words. It is basic
legislative procedure to ensure that there is a clear set of definitions included in any such agreement. It is shocking, too, that currently the
government party to a trade and investment agreement not being sued before a tribunal cannot make submissions to the effect of their
interpretation of terms used in the agreement. In the absence of clear definitions on the face of the trade and investment agreement,
such evidence surely is pertinent to any case and important and should not be ruled out. Whilst I would not want to dissuade the EU from
pursuing these aims, I do have to say that I am not very reassured by this. It is another reason to say: don’t pursue TTIP.  

Question 12: Appellate Mechanism and consistency of rulings
Question:
Taking into account the above explanation and the text provided in annex as a reference, please provide your views on the
creation of an appellate mechanism in TTIP as a means to ensure uniformity and predictability in the interpretation of the
agreement.

If you do not want to reply to this question, please type "No comment".
-open reply-(compulsory)

This section sets out another real shortcoming of current ISDS mechanisms: there is no appeal; and because only investors can bring
cases, this is particularly discriminatory against governments because they can’t bring claims and they can’t appeal. The scales are
tipped significantly in favour of the investor. So the EU aims to ensure that such an appellate mechanism is included under TTIP. Well,
that, at least, would be a move in the right direction. But it is far too little. And there’s absolutely no guarantee that the US will play ball.
The EU is also suggesting that this would help to foster consistency in the decisions made by tribunals. It might, although with around
3000 other trade and investment agreements that don’t say anything about appeals and consistency, it will be an uphill struggle. And
none of this is necessary; all that is required is that the whole idea of ISDS is abandoned and that domestic (and EU) courts are
supported in fulfilling their legitimate function in countries operating under the rule of law: to adjudicate disputes between parties who
have a legal relationship with each other. So, no, I am not reassured by this either.  

C. General assessment

What is your overall assessment of the proposed approach on substantive standards of protection and ISDS as a basis for
investment negotiations between the EU and US?
 
Do you see other ways for the EU to improve the investment system?  



 
Are there any other issues related to the topics covered by the questionnaire that you would like to address?

If you do not want to reply to these questions, please type "No comment". 
-open reply-(compulsory)

Both despite and because of the content of the consultation document, I remain opposed to TTIP and to the ISDS mechanism envisaged
as part of it. The reasons are: 1. A trade agreement between the two largest economies in the world covering nearly half of the global
economy is an inherent risk to smaller economies. 2. The TTIP is primarily intended to remove non-tariff barriers; this means it is
intended to eat away at regulation and legislation that protect vital public interests. This is likely to include: • Ecological Standards • Food
safety and agricultural standards • Animal Welfare • Labour Standards • Human Rights • Data protection • Energy policy standards and in
particular fracking 3. The agreement is being negotiated behind closed doors - essentially; industry lobbyists have unrestricted access to
EU decision-makers; EU lobbying transparency is woefully inadequate (for example, respondents to this consultation can opt not to have
their responses made public). The tenor of the consultation document is couched in a tone of reassurance and really does not ask
searching questions. It appears to be trying to set out why we shouldn’t be worried and then allows us to say whether we still are worried
and if so why. It is not a discussion between citizens and those that are charged with government; it is a not very well disguised attempt
to placate critical NGOs and citizens so that the ‘we have consulted’ box can be ticked. The reassurance is provided in part in the form of
excerpts from something referred to as ‘Text developed in the EU-Canada agreement (CETA)’ which the consultation describes as ‘the
most recent text negotiated by the EU’. Nowhere in the consultation document is there any mention of the fact that this agreement has
not yet been concluded. That is a real shortcoming of the document and leaves a taste of dishonesty behind. Finally, the issue of ISDS is
presented as perfectly reasonable and ok in the name of fairness, equality and non-discrimination. It is none of those. It is designed to
leave foreign investors with recourse to arbitration mechanisms which are not open to domestic investors and which undermine the ability
of governments to ensure that they are able to protect the public interests listed above from predatory multi-national companies. In short,
I do not want the TTIP; I do not want unfettered global capitalism, I do not want secret and private processes instead of economic justice
and I will ask my elected representatives in the European Parliament to vote against it when it is put before them.  


